






Germany 
Private actions in competition law:

a major judgment of the Federal Court
of Justice of Germany

In June 2011, the Federal Court of Jus-
tice of Germany (“the Federal Court”) 
held its first major judgment in a pri-
vate action for damages resulting from 
a breach of competition law1. The deci-
sion establishes important procedurals 
standards in this area. Among the key 
issues, subject to consideration by the 
court, are locus standi to bring cartel 
damages actions and apportionment 
of liability for such damages, including 
joint and several liability of partici-
pants in the cartel.

Background of the case

The defendant in the proceedings is 
a manufacturer of carbonless paper, 
which in 2001 was sanctioned by the 
European Commission as a participant 
in a price fixing cartel. The decision of 
the Commission2 was upheld by the 
Court of Justice of the European Un-
ion3 (“CJEU”).

The action was brought by a bank 
exercising the rights of an insolvent 
publishing house. The amount of the 

claim was approximately Euro 220 000 
- representing damages sustained for 
breach of German competition law4 
and Article 101 TFEU. The alleged 
damages were incurred during the 
period 1994-1996. They were a result 
of inflated prices on which paper was 
sold by wholesalers due to the illegal 
fixing within the cartel as established 
by the decision of the European Com-
mission. The claim was based in par-
ticular on the prices on which paper 
was sold by a sole subsidiary of the 
defendant.

Locus standi to claim cartel 
damages

 
The first instance court dismissed the 
case as inadmissible based on the argu-
ment that standing in actions for dam-
ages is limited to “direct purchasers” of 
cartel members, i.e. persons who have 
been in direct contractual relationship 
with the members of the cartel. The 
second instance decision, while sup-
porting the conclusions of the first in-
stance, found that as sales were made 

1 http://ec.europa.eu/competition/national_courts/cases/133249/133249_2_2.pdf
2 2004/337/EC: Commission Decision of 20 December 2001 — Case COMP/E-1/36.212 — Carbonless paper 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004D0337:EN:HTML
3 Judgment of the Court of 3 September 2009  in joined cases C 322/07 P, C 327/07 P and C 338/07 P, Papierfabrik August Koehler, Bollore SA and Distribuidora Vizcaina de 
Papele v the Commission 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=73084&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=519430
4 § 823, par. 2 of the German Civil Code (BGB)



through a wholly owned subsidiary, 
that was not sufficient to insulate from 
liability the parent company.

The analysis and conclusions of the 
Federal Court of Justice of Germa-
ny, however, took a different line of 
reasoning. According to the Federal 
Court, the cartel prohibition under 
Article 101, paragraph 1 TFEU cov-
ers a wide range of protected per-
sons, and is not limited to those 
in direct contact with cartel par-
ticipants. Further, damages may 
occur and be claimed not only by 
manufacturers or distributors, but 
by any parties - consumers or pur-
chasers who have acquired goods 
or services at inflated prices due to 
the existence of a cartel. For those 
reasons, standing to bring such ac-
tions should be granted to any in-
jured parties who have paid inflated 
prices because of a cartel.

The conclusion of the Federal Court, 
based also on the case law of the 
CJEU, was that any restriction on lo-
cus standi because the party is not a 
direct purchaser would be inconsist-
ent with the objectives of Article 101 
TFEU for ensuring competition in the 
market. As far as the damages are the 
result of a violation of antitrust law, 
a legitimate interest to institute dam-
ages actions should be acknowledged 
to all injured market participants. 

The passing-on defence 

The Federal Court confirmed that in 
these cases the defendants are en-
titled to use the passing-on defence 
with respect to damages passed on 
to the next level of the market. This 
is usually the case where after the 
purchase of goods/services at in-
flated prices, the plaintiffs have sold 
the respective products to their cus-
tomers at inflated prices as well. In 
these cases, the plaintiffs have al-
ready received back the overcharge. 
It is possible that cartel participants 
may be liable at each level of the 
distribution chain if the actions are 
brought by the parties that have ac-
tually incurred damages, including 
organisations for protection of con-
sumers’ rights. 

By allowing the passing-on defence 
in such proceedings, paying of undue 
compensation is avoided for the dam-
ages that are not actually suffered 
by the plaintiff. The burden of proof 
if the damages were passed on in the 
distribution chain was placed with the 
defendant. In this respect, the Feder-
al Court underlined that it is subject 
to the court’s careful assessment in 
each case which circumstances should 
be proved by the plaintiff and which 
should be transferred to the defendant 
in order not to excessively burden ei-
ther party.



Joint and several liability for 
cartel participants

Another important part of the judg-
ment is the confirmation of the joint 
and several liability for damages for all 
participants in the cartel. Thus, claims 
for damages can be brought against 
any member of the cartel, whether the 
damage resulted from the actions of 
the particular defendant or another 
cartel member.

Conclusion

The judgment clarifies and provides 
solution to some of the main problem-
atic issues relating to private damages 
actions in Germany. It is of key impor-
tance not only for German antitrust 
enforcement but for private disputes 
in the field of competition in Europe 
as a whole. The conclusions of the Fed-
eral Court of Germany could serve as a 
good example for the manner of han-
dling this type of civil disputes by na-
tional judges in other Member States, 
including Bulgaria.



Portugal 
The non-compete contract clause and

EU competition law

Introduction

Article 101 of the Treaty on the 
Functioning of the European Union 
(TFEU) prohibits agreements which 
have restriction of competition as 
their object or effect. Contractual 
clauses that impose a restriction on 
carrying out of competitive activity 
and/or selective or exclusive distri-
bution usually fall within the scope 
of the prohibition. In the same time 
EU law allows specific exceptions: in 
certain circumstances non-compete 
obligations and other liabilities with 
similar effect may be regarded as 
objectively justified and necessary 
in the relationships between mar-
ket participants. The exceptions to 
the rule are set forth in article 101, 
paragraph 3 of TFEU. Detailed regu-
lations on certain groups of vertical 
agreements are further contained 
in Regulation (EC) № 330/20101 (the 
Regulation on vertical agreements). 

The specific application by the courts 
of the prohibition and the conditions 
for exception, however, may raise 
complicated questions and problems. 

The issue is subject to consideration 
by a recent judgment of the Portu-
guese Supreme Court2. The judgment 
looks at the validity of a non-compete 
clause in a franchise agreement pro-
hibiting the exercise of competitive 
trade activity. 

Facts of the case in Portugal

The dispute arises from a coffee shop 
franchise agreement. Under the 
terms of the agreement the plaintiff 
in the procedure granted the defend-
ant a license to use the trade name, 
trademark, logo and other intellectual 
property rights for the management 
and operation of the franchise unit. 
The agreement contained an express 
provision prohibiting the defendant 
for the duration of the agreement and 
for two years thereafter to operate any 
competitive business in the country. 
In order to guarantee performance of 
the obligation, a liquidated damages 
provision was stipulated for the non-
compete obligation. The agreement 
was terminated by the plaintiff after 
the franchisee opened two cafeterias 
in the same city. 

1 Regulation (EC) № 330/2010 of 20 April 2010 on the application of Article 101, paragraph 3 of the Treaty on the Functioning of the European Union to categories of vertical 
agreements and concerted practices 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:102:0001:0007:BG:PDF
2 Judgment of 8 October 2013 of the Portuguese Supreme Court in case № 191/10.2TVLSB.L1.S1
http://www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/179b8dd1cd3ceb6580257bff004c695a?OpenDocument



The claim was granted by the Lisbon 
Court of Appeal. The franchisor was 
awarded liquidated damages for the 
breach by the franchisee of the obliga-
tion to refrain from competitive activ-
ity. The main argument of the defence 
in the case was that the non-compete 
clause in the specific context consti-
tuted a violation of Article 101 TFEU 
and its national equivalent.

The Supreme Court Judgment

The review of the case by the Supreme 
Court of Portugal led to a different 
conclusion. The Court agreed with the 
defendant’s position that such non-
compete clauses may be enforceable if 
this is indispensable for ensuring pro-
tection of the know-how provided by 
the franchise agreement.

The Supreme Court underlined that in 
compliance with EU and Portuguese 
law non-compete clauses may be ex-
cluded from the scope of the prohibi-
tion of Article 101 TFEU if they meet 
the conditions laid down in the rel-
evant Regulation. It is further clari-
fied that under competition rules such 
clauses in franchise agreements are 
valid insofar as necessary for the pro-
tection of know-how provided by the 
franchisor. This is so in cases where 
the protected know-how includes trade 
secrets, i.e. it is not generally known, 
cannot be easily received, or the fran-

chisee cannot sell the respective goods 
or services without being provided the 
license. These essential conditions 
must be proven by the plaintiff, who 
bears the burden of proof.

European Commission’s
Guidelines on Vertical

Restraints3

The judgment is in line with the 
Guidelines on vertical restraints of the 
European Commission, which also ap-
ply to franchise agreements. With re-
spect to franchising, the following two 
aspects of the Guidelines are of par-
ticular relevance:

•	The	 more	 important	 the	 know-how	
provided, the more necessary for its 
protection the restrictions may be 
deemed and easier it is vertical re-
straints to be exempted from the pro-
hibition (to establish the conditions of 
Article 101, paragraph 3 TFEU);

•	If	 the	 obligation	 is	 essential	 for	
maintaining the common identity 
and reputation of the franchise net-
work, it falls outside the scope of 
the prohibition in Article 101, para-
graph 1 TFEU.

Conclusions

In this case the court found that the 
plaintiff did not demonstrate that the 

3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:130:0001:0046:EN:PDF



non-compete obligation is indispen-
sable to protect the know-how trans-
ferred by the franchise agreement. 
After examination of the characteris-
tics of the franchised unit, goods and 
services, it was established that the 
know-how did not contain informa-
tion that is exclusive or substantial 
for the carrying out of the particular 
activity. 

Based on these findings, the non-com-
pete clause was found in violation of 
competition law. Due to the invalidity 
of the clause, the liquidated damages 
obligation was rendered unenforce-
able as well.



Court of Justice of the European Union
Professional associations and

EU antitrust law

In 2013 the Court of Justice of the Eu-
ropean Union (“the Court”) adopted 
two key judgements relating to the 
applicability of Article 101 and 102 
TFEU to professional associations in 
member states. The judgements spe-
cifically address the applicability of 
EU competition law to acts adopted 
by such associations.

Judgment of the Court relating 
to a Regulation adopted by the 
Portuguese Order of Chartered 

Accountants1

The status and acts of professional as-
sociations in member states were first 
considered in relation to a request for 
a preliminary ruling by a Portuguese 
court. The request raised to the CJEU 
concerned a Regulation issued by a 
professional organisation. One of the 
questions asked was if such regulations 
should be regarded as decisions of an 
association of undertakings within the 
meaning of Article 101, paragraph 1 
TFEU if the association is a public body 
authorised by law to issue such acts.

The Portuguese Order of Chartered 

Accountants (“the Order”) is a specific 
public law body empowered to rep-
resent the professional interests and 
monitor the activities of chartered 
accountants in Portugal. Under the 
law, the Order was required to adopt 
binding norms of general application 
in several areas, one of which - the es-
tablishment of a system of compulsory 
training for its members. The system 
of compulsory training was adopted 
by a Quality Control Regulation (“the 
Regulation”). According to the Regu-
lation trainings on certain topics 
could only be conducted by the Order. 
Among the provisions of the Regula-
tion was also the obligation for Portu-
guese training institutions to obtain 
prior approval of any planned training 
courses for chartered accountants. 
For the purposes of receiving approv-
al, a fee to the Order was due.

Appeals were lodged before the Portu-
guese Competition Authority against 
the established compulsory training 
system. The appellants mainly argued 
that the adopted rules created obsta-
cles to their activity and unduly re-
strained their freedom in organising 

1 See Decision of the Court of Justice of 28 February 2013 in case C 1/12 Ordem dos Tecnicos Oficiais de Contas v Autoridade da Concorrencia
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62012CJ0001:EN:HTML



training courses for accountants .

The Competition Authority found a 
violation of Article 101 TFEU in that 
the Regulation posed an artificial seg-
mentation on the market: part of the 
trainings could only be conducted by 
the Order, while discriminatory con-
ditions were imposed to the detriment 
of the Order’s competitors on other 
training services. The decision of the 
Competition Authority was appealed 
and the competent court made a ref-
erence to the CJEU on several issues, 
including whether the adoption of 
specific rules by the Order had led to 
a restriction of the competition pro-
hibited by EU law.

In examining the questions referred, 
the Court looked at the general scope 
of Article 101 TFEU. In the view of the 
Court, the existence of a legal obliga-
tion for the adoption of specific rules 
by a professional body could not ex-
clude the application of Article 101 
TFEU, especially when there is no 
state intervention in the process.

Moreover, the breach related to a 
market in which the Order carried 
out economic activity. In fact, the 
Order conducted professional train-
ings competing with other training 
institutions in the market. Further, 
the Order was the registration and 
approval body for training courses of 

its competitors, while it itself was not 
subject to any approval procedure. The 
Court concluded that to the extent “it 
eliminates competition on a substan-
tial part of the relevant market, to the 
benefit of that professional associa-
tion, and that it imposes, on the other 
part of that market, discriminatory 
conditions to the detriment of compet-
itors of that professional association” 
a restriction on competition prohib-
ited by Article 101 TFEU was at hand. 
(paragraph 108)

Judgment of the Court in
connection with the Code of 

Conduct of the Italian National 
Council of Geologists2

The second case on a similar matter 
which the Court decided in 2013 con-
cerns the adoption of a Code of Con-
duct by the Italian National Council 
of Geologists. The Code introduced 
an obligation for geologists to deter-
mine their remuneration so that it was 
commensurate among others with the 
dignity of the profession. The Code of 
Conduct made a reference to the mini-
mum wages for geological activity set 
out in a professional tariff approved by 
a governmental regulation. A feature 
of this tariff was that it was not fully 
binding and derogations were express-
ly permitted.

The Italian Competition Authority 

2 See Judgment of the Court of Justice of 18 July 2013 in case C 136/12 Consiglio nazionale dei geologi v Autorita garante della concorrenza e del mercato
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-136/12



reached a conclusion that by the re-
quirements of the Code on the man-
ner of determining remuneration, the 
National Council of Geologists encour-
aged geologists to set their fees in ac-
cordance with the tariff. Although no 
explicit obligation for geologists to 
comply with the tariff was set forth, 
the infringement of Article 101 TFEU 
was found in the clear encouragement 
of geologists to apply the set minimum 
rates. Thus, it was established that the 
Code of Conduct was a decision of an 
association of undertakings which had 
the effect of preventing independent 
behaviour in the market in breach of 
Article 101 TFEU. 

Following an appeal by the National 
Council of Geologists, the Italian court 
referred to the CJEU for a preliminary 
ruling the matter if rules of profes-
sional conduct issued by a professional 
association may constitute a decision 
under Article 101 TFEU.

In response to the request and with a 
reference to the case concerning the 
Portuguese Order of Chartered Ac-
countants, the Court confirms that 
acts of a professional association, such 
as the National Council of Geologists, 
fall within the scope of Article 101, par-
agraph 1 TFEU. The Court expressly 
stated that “even a price recommenda-
tion, whatever its exact legal status, 
may be regarded as constituting such 

a decision” (paragraph 46). The Court 
also underlined the binding nature of 
the Code laying down penalties for 
non-compliance by geologists, which 
is a factor strongly affecting the be-
haviour of professionals in the sector.

As the application of the Code of Con-
duct extended over the whole terri-
tory of the member state, the Court 
concluded that it was among the cat-
egory of arrangements capable of af-
fecting trade between Member States. 
Within the prerogative of the national 
court remained to ascertain whether 
the rest of the elements of Article 101 
TFEU were present.

Conclusion

In the judgments reviewed, the Court 
confirms its position that national 
professional associations, whether 
private or public entities, are sub-
ject to the competition law of the EU. 
Their actions should comply with com-
petition rules even with respect to the 
adoption of acts through the exercise 
of lawfully delegated authority. As 
far as the adoption of such acts may 
restrict competition, these associa-
tions are subject to sanctions under 
the general rules applicable to com-
mercial undertakings within the anti-
competitive prohibitions.



Bulgaria 
Abuse of dominant position in

the electricity transmission market

The energy sector and in particular 
the energy production from renew-
able energy sources (RES) raises a 
number of issues in the practice of 
Bulgarian administrative and judi-
cial authorities in the recent years. 
In the field of competition one of the 
problematic issues is the exercise of 
exclusive rights by energy operators 
when they directly affect the inter-
ests of other companies and consum-
ers in the sector.

Delay in connecting a
producer of electricity to the 

transmission grid as a breach
of competition law

In a recent decision, the Commission 
for Protection of Competition (CPC) 
examined the conduct of an energy 
operator regarding a potential viola-
tion of Article 102 TFEU and Article 
21, paragraph 3, 4 and 5 of the Com-
petition Protection Act (CPA). The vi-
olation is linked to abuse of dominant 
position of an energy operator with 
respect to a potential participant in 
the electricity production market. Ac-
cording to the Bulgarian Energy Act 

(EA) the production, transmission and 
distribution of electricity is carried 
out by energy companies. Pursuant to 
the provision of article 116 EA, energy 
companies are required to connect 
any producer of electricity on the cor-
responding territory of their license, 
who is compliant with the legal condi-
tions for access to the grid.

In the proceedings, the CPC exam-
ined a case of delay in connecting to 
the grid of a photovoltaic plant. In 
this particular geographical area the 
energy company is the sole licensee 
of the electricity transmission net-
work. Therefore, it is within its pow-
ers to provide the technical means 
for connection to the grid and for re-
alisation through sale to consumers 
of the produced electricity from RES. 
Because of the specific characteris-
tics of electric power as a product 
that cannot be stored, the access to 
the transmission network is an abso-
lute precondition in order business to 
be carried out by a power plant. For 
the same reason, connection to the 
grid predetermines whether a new 
participant will enter the market. 



Taking into consideration the specifics 
of the market, CPC established domi-
nant position of the energy company 
in the energy production market for 
the concrete geographic area.

Applicability of
EU competition law

In the analysis of the decision, CPC 
carefully reviewed if a potential abuse 
was capable of appreciably affecting 
trade between EU countries. In this re-
gard, CPC found that the conduct was 
not of the nature to have an effect on 
the trade in the common market, since 
the actions of the energy operator only 
affected a single energy producer in 
a limited geographic area. Therefore, 
the applicability of Article 102 TFEU 
was excluded and only national law 
was applied.

Applicability of
Article 21 of the CPA

In the presence of a dominant posi-
tion, a breach of the national compe-
tition rules1 may be established if real 
or potential anti-competitive effects of 
the behaviour of the dominant com-
pany exist, including adverse effect on 
the interests of consumers. In the case 
at hand, the connection of the power 
plant to the transmission network 
was delayed by more than two years. 
Without being connected to the energy 

grid, the electricity producer was pre-
vented from doing its business, which 
in itself was found by the CPC to be a 
breach of competition rules.

  In addition, the Commission high-
lighted the important fact that such 
practices by energy companies have 
a deterrent effect to new entrants to 
the market and thus could restrict the 
entry of new investors in this sector. 
The Commission concluded that the 
behaviour of the energy company “has 
at least the potential to prevent the 
entry of the applicant to the market 
of production of electricity from renew-
able energy sources”.

Conclusion

The decision of the CPC established 
an abuse of dominant position, con-
sisting in unjustifiably hindering ac-
cess to RES electricity market, which 
may prevent, restrict or distort com-
petition and affect the interests of 
consumers in violation of Article 21 of 
the CPA. A fine of 266 040 Bulgarian 
levs was imposed.  This is the second 
decision of CPC sanctioning this type 
of behavior of the energy company for 
the past few months2. 

Currently, the CPC decision is under 
appeal before the Supreme Adminis-
trative Court.

1 See Article 21 of the CPA
2 See also Decision № 1576 of 20.11.2013 in case № CPC - 56/2012 






